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EXHIBIT “A"
) )

T

BEFORE THE DEPARIMENT OF
NATURAL RESOURCES AND CONSERVATICON
OF THE STATE OF MONTANA

********************************

IN THE MATTER OF APPLICATION FOR )
BENEFICIAL WATER USE PERMIT NO. ) FINAL ORDER
17619-s43D BY RON ALLEN ) . -

*************************:*i*****
The Proposed Findings of Fact, Proposed Conclusions of Law and

Proposed Order as entered by the Hearing Examiner.on August 13, 1980 are _

hereby adopted as the Findings of Fact, Conclusions of Law and Final gy

Order.

FINAL ORDER

1. Subject to the conditions and limitations listed below, Provisicnal
Permit No. 17619-s43D by Ron Allen is hereby granted to appropriated 1.5 T
cubic feet per secand of water, not to exceed 25 acre-feet per anmm,
fram the West Fork of Rock Creek, a tributary of Rock Creck. The water
is to be diverted into the Pryde Ditch at a point in the MWW1/4 NE1/4
SE1/4 of Secticn 5, Township 8 South, Range 20 East, M.P.M., in Carban
County, Montana. The water is to be diverted from the Pryde Ditch and
used for supplemental irrigation on a total of 25 acres, more or less,
in the NE1/4 of Secticn 4, Township 8 South, Range 20 Fast, M.P.M,, from
April 1 to Octcber 31, inclusive, of each year.

5. Provisional Permit No. 17619-s43D is granted subject to existing
rights in the source of supply and any final determination of those
rights as provided by Montana law.

3. This Provisional Permit is subject to the authority of court
appointed Water Commissicners, if and when appointed, to measure and
distribute to parties using water in the soufce of supply, the waters to
which they are entitled, including the waters granted in this Provisional
i"_llo[q
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Permit. The Permittee shall pay his proporticnate share of fees and

. campensation expenses, as fixed by the district court incurred in the

distribution of the waters granted in this Provisional Permit.

4. The Permittee shall install a suitable headgate or diversion
structure at the point the water is diverted fram the source of supply.
The Permittee shall install an adequate flow measuring device at a’
suitable place as near as practicable to the point where the water is
diverted fram the scurce of supply, in order to record the flow rate and
volune of water diverted. The Permittee shall keép a written record of
the flow rate and volume of all waters diverted, including the period of
time and shall submit said records to the Department upcn request.

5. Issuance of this Provisional Permit by the Department in no way
reduces the Permittee's liability for damages caused by the Permittee's
exercise of this Provisional Pemmit, nor dces the Department in issuing
the Provisional Permit in any way acknoweldge liability for damage

caused by the Permittee's exercise of the Provisiconal Permit.

NOTICE

The Hearing Examiner's Final Qrder may be appealed in accordance
with the Montana Administrative Procedures Act by filing a petition in
the appropriate court within thirty (30) days after service of the Final

Order.

DATED this 17th day of September, 1980.

$hiid £ Bl

DAVIDL PENGEILY D.N{R.C.
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! BEFORE THE. DEPARTMENT OF
2 | ~ OF THE STATE OF MONTANA

***_******************************_'

IN THE MATTER OF APPLICATION FOR )
5 BENEFICIAL WATER USE PERMIT NO. ) PROPCSAL, FOR DECISION
17619-s43D BY RON ALLEN ) .
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8 Pursuant to the Mentana Water Use Act and the Montana Administrative
9 Procedures Act, after due notice, ahearingwashe'ldonMay 21, 1980, at

10 Red Lodge, Montana, for the purpose of hearing cbjectiaons to Application
11 for Beneficial Water Use Permit No. 17619-s43D, David Pengelly, Hearing
12 Examiner, presiding.

The Applicant, Ren Aile.n, appeared at the hearing and presented

13
14 testimony in support of the Application. Mr. Allen was not represented
s by legal counsel. Four (4) exhibits were introduced in support of the
16 Application, to wit:
(7 Applicant's Exhibits:
18 A-1 Warranty deed for the Applicant's property.
3 A-2 Copy of pages 62 and 63 of the Carbon County Water Rescurces
20 h
51 A-3 Letter dated April 19, 1974, to Mr. Alvin Draper from Mr.
. W. S. Mather, Attorney at Law.
2
A~4 Copy of page 26 of the Carbon County Water Rescurces Survey,
23
' Map Section.
24
The Applicant's exhibits were introcduced into the record with no
25
' cbjections.
26
The Objector, The Draper Ranch Company, was represented at the
27

hearing by Mr. EQd Draper, and Mr. Toivo Lantta. No exhibits were introduced
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e behalf of the Cbjector. The Objector vas not. represented by legal
counsel. ' B |

Mmntana Department of Natural Resources and Conservation personnel
present at the hearing were Arlin Krogstad, Heating Representative; DS
Riddle, Billings Water Rights Bureau Field Office Manager; and Vicki
Woodrow, Hearings Reperter. The.Department was not represented by legal
counsel. No exhibits were introduced on behalf of the Department.

SOMMARY CF RECORD

1. On December 5, 1977, the Department received Applicaticn for
Beneficial Water Use Permit No. 17619-s43D by Ron Allen to appropriate

2.5 cubic feet per second or 1122 gallons per minute of water, not to

exceed 25 acre-feet per anmum fram the West Fork of Rock Creek, a tributary

of Rock Creek, by means of the Pryde Ditch, at a point in the NWl/4
NE1l/4 SE1/4 of Section 5, Township 8 South, Range 20 East, M.P.M.,
Carbon County, Montana. The water is to be diverted fram the Pryde
Ditch, and used for supplemental irrigaticn on a total of 25 acres, more
or less, in the NE1/4 of Section 4, Township 8 South, Range 20 East,
M.P.M., from April 1 to Octcber 31, inclusive, of each year.

2. On September 21, 28, and October 5, 1978, the Department caused
to be duly published in the Carbon County News, Red Lodge, Montana,
rotice of Applicatien for Beneficial Water Use Permit No. 17619-s43D.

3. On November 6, 1978, the Department received an objection to
the above Application fram the Draper Ranch Company, prepared by Laurence

Draper.

PROPCSED FINDINGS OF FACT

Based on the transcript of the hearing and the informaticn contained
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in the Department's fijle'on this matter, :LtA is found: |
1. That the water to be diverted is excess water from the source
of swoly.
2. That the Applicant seeks to divert 1.5 cubic feet per second wp
tm 25 acre—feet per anmum.
3. That the prier apprepriaters in the source of supply would not
ke adversely by the granting of this Permit if the Permittee's water
right is subject to the authority of the court appointed Water Commissioner.
4. That the Department does not have the authority to grant the
Applicant a right to carry his water in the Pryde Ditch, as proposed in
the Application. |
5. That the proposed use of the water is a beneficial use.
6. That the proposed use will not interfere unreasonably with
other planned uses or developments for which a permit has been issued or

for which water has been reserved.

PROPOSED CONCLUSICNS OF LAW
1. Section 85-2-311, MCA, 1979, states that "The department shall
issue a pexmit if:
1. there are unappropriated waters in the source of supply:
a. at times when the water can be put to the use
preposed by the applicant;
b. in the amount the applicant seeks to appropriate; and
c. throughout the period during which the applicant
secks to appropriate, the amount requested is
ayailable;
2. the rights of a priopr appropriator will not be adversely
affected;

176/9
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3. the proposed means ef dlve.rsmn or cmstructlmareadequate, -
4. the proposed use of water is a beneficial use; |
5. the propesed use will neot interfere unreasonably with
other planned uses or developments for which a permit
has been issued or fth.ch water has been reserved; . . ."
2. It is cencluded that there are unapprepriatéd waters in the
source of supply at times when the water can be put to the use proposed
by the Applicant; in the amount the Applicant seeks to appropriate; and
throughout the period during which the Applicant seeks to appropriate,
the amount recquested is available.
3. Section 85-5-101, MCA, 1979, states in part, "The Conmissioners
shall have the authority to admeasure and distribute to the parties
owning water rights in the source affected by the decree, the water to
vhich they are entitled, according to their rights as fixed by the
decree ardhyanycerl:,i;ﬁicates and permits issued under Chapter 2 of
this Title."
4. It is concluded that the Permittee shall be under the jursidiction
of the Water Camissioner in this area.
5. It is concluded that the rights of prior appropriators will not
ke adversely affected by the granting of this permit.
6. It is concluded that the proposed use is a beneficial use.
7. Tt is concluded that the proposed means of diversion or construction
are adequate.
8. It is concluded that the granting of this permit does not grant
the Applicant the rights to use any diversion ditches owned by other
parties.
9, It is cencluded that the proposed use will not interfere unreascnably

with other plamned uses or developments for which a permit has been
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10. Nothing decided herein has bearing on the status of water
rights claimed by the Applicant ether than those herein applied for, nor
does anything decided herein have bearing on the status of claimed
rights of any other party exeei:vt in relation of those rights herein
applied for, te the extent necessary to reach a conclusion herein..

Based on the Propesed Findings of Fact and Proposed Conclusions of

ILaw, the following Propesed Order is hereby made:

PROPOSED ORDER

1. Subject to the cenditions and limitations listed below, Provisicnal
Permit No. 17619-s43D by Ron Allen is hereby granted to appropriated 1.5
cubic feet per secend of water, not to exceed 25 acre-feet per annum,
fram the West Fark of Rock Creek, a tributary of Rock Creek. The water
istobeajrvex‘tedmtotheszdeDitchatapojntintI'LeI\lM/4NEl/4
SE1/4 of Section 5, Township 8 South, Range 20 East, M.P.M., in Carbon
Camty, Mmtana. The water is to be diverted fram the Pryde Ditch and
used for supplemental irrigatien cn a total of 25 acres, more or leés,
in the NE1/4 of Section 4, Township 8 South, Range 20 East, M.P.M., fram
April 1 to October 31, inclusive, of each year.

2. Provisional Permit No. 17619~s43D is granted subject to existing
rights in the source of supply and any final determination of those
rights as provided by Montana law.

3. This Provisional Pemmit is subject to the authority of court
appointed Water Commissioners, if and when appointed, to measure and
distribute to parties using water in the source of supply, the waters to
vhich they are entitled, including the waters granted in this Provisional
Permit. The Permittee shall pay his proporticnate share of fees and
camensation expenses, as fixed by the district court incurred in the

CASE # 709
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distribution of the waters granted in this Provisional Permit.

4. The Permittee shall install a suitable headgate or diversion
structure at the peint the water is diverted from the source of supply.
The Permittee shall install an adequate flow measuxing device at a
suitable place as near as practicable to the point where the water is
diverted fram the source of supply, in order to recerd the flow rate and
volure of water diverted. The Pemmittee shall keep a written record of
the flow rate and volume of all waters diverted, including the period of
time and shall submit said recerds to the Department upon request.

5. Tssuance of this Previsional Pemmit by the Department in no way
reduces the Permittee’s liability for damages caused by the Permittee's
exercise of this Provisicnal Permit, nor does the Department 1n issuing
the Provisicnal Permit in any way acknoweldge liability for damage

caused by the Permittee's exercise of the Provisional Permit.

NOTICE

This Proposed Order is offered for the review and camment of all
parties of record. The review and camment period shall cammence with
the service of this Proposed Order and shall end ten (10) days thereafter.
No extensions of time for camment will be granted.

The Final Order in this matter will be sent to all parties by
certified mail. |

The Department's Final Order may be appealed in accordance with the

Montana Administrative Procedures Act by filing a petition in the

appropriate court within thirty (30) days after service of the Final
Order.

DATED this 13th day of August, 1980.
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